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PUBLIC VERSION

Before the
COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:
Docket No. 16-CRB-0003-PR
DETERMINATION OF RATES AND (2018-2022)
TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS
(PHONORECORDS IID)

INTRODUCTORY MEMORANDUM TO THE WRITTEN REBUTTAL STATEMENT
OF NATIONAL MUSIC PUBLISHERS’ ASSOCIATION AND
NASHVILLE SONGWRITERS ASSOCIATION INTERNATIONAL

National Music Publishers’ Association (“NMPA”) and Nashville Songwriters Association
International (“NSAI”) (together, “Copyright Owners™) respectfully submit this Introductory
Memorandum in connection with the filing of their Written Rebuttal Statement (“Copyright
Owners’ Rebuttal Statement”) to provide the Copyright Royalty Judges (“CRJs”) with a brief
description of the Copyright Owners’ Rebuttal Statement and a summary of the evidence contained
therein.

INTRODUCTION

With the exception of Apple, the other four licensee Participants, Amazon, Google,

Pandora and Spotify (the “Four Services”) in their Written Direct Statements (“WDS”) profess to

be seeking to roll forward the rates and royalty structure that was the product of a settlement made

during Phonorecords I in 2008 (and subsequently extended by a further settlement during
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Phonorecords II in 2012).! In fact, however, the “roll forward” proposed by the Four Services is
anything but.

Rather, the Four Services propose significant deductions, reducing the “Service Revenue”
that is part of the headline rate of 10.5% of service revenue. Further, some of the Four Services
propose the elimination of certain of the per-subscriber rates embodied in the existing rate structure,
even as they carefully omit mentioning that these per-subscriber rates have consistently been in
use, providing a substantial portion of the mechanical royalties that have actually been paid under
the existing rate structure. The removal of such per-subscriber rates would result in a significant
decrease in mechanical royalties paid to songwriters and publishers rather than maintaining the
“status quo.”

Ignoring the material reductions in the terms of the rate structure embodied in the 2008 and
2012 settlements being advanced in the supposed “roll forward” proposed by the Four Services,
the experts for the Four Services profess that the 2008 and 2012 settlements are supposedly
excellent benchmarks.? Blinking reality, these experts contend that there have been no changes in
the interactive music streaming industry that warrant any changes in the rate or rate structure
(presumably other than the downward changes in rates sought by the Four Services).

But to say that there have been no changes in the interactive streaming industry ignores the

facts. In 2008 and again in 2012, there was virtually no interactive streaming business to speak of.

! In agreement with the Copyright Owners proposal, Apple has proposed a “per stream” royalty rate,
arguing that music has an inherent value and every stream should therefore be valued. Unfortunately,
Apple’s proposed “all-in” rate (combining public performance rates not before the Judges and mechanical
rates that are before the Judges)

if applied to date, would have even resulted in zero mechanical royalties being paid by some
Services for billions of streams over numerous months.
2 Importantly, under the federal regulations that codified the current experimental rates, they are not to be
used as benchmarks to roll themselves forward in this proceeding. 37 CFR §§ 385.17 and 385.26. Four of
the services have casually ignored this directive.
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It was in its infancy, an indisputable fact that even the Services acknowledge. None of the Four
Services (nor even Apple) were participants in either Phonorecords I or II with respect to
interactive streaming. Indeed, none of the Four Services or Apple were in the interactive streaming
business in the U.S. until after the 2012 settlement, with the exception of Spotify, which had just
entered the U.S. market in 2011 and was itself an early stage business in the U.S.

At the time of the 2008 and 2012 settlements, the mechanical royalties interactive
streaming services paid to songwriters and publishers were negligible. In the years since the 2012
settlement, there has been a sea change in the music industry and in the interactive streaming
business. Digital downloads have plunged as the growth in the interactive streaming business has
exploded. Some of the largest companies in the world — Amazon, Google and Apple — have joined
Spotify in the interactive streaming business. Other companies and investors have entered the
space, investing billions of dollars in existing and new interactive streaming businesses.

In short, as will be demonstrated in the Copyright Owners’ Rebuttal Statement, there is
virtually no correspondence between the state of the interactive streaming business as it existed in
2008 and 2012 and as it exists today.

But it is not merely that the Four Services” WDS blink reality, they (and Apple) also
contradict each other on virtually every fundamental issue in this proceeding. The Services
contradict each other as to the appropriate rate structure for mechanical royalties — with Apple
agreeing with the Copyright Owners that a per-play rate structure is appropriate, albeit proposing
an unacceptably low rate and failing to provide a per-user prong to compensate for access to the
Copyright Owners’ repertoires of musical compositions. They disagree with one another as to the
economic incentives that flow from mechanical royalty rates. They point fingers at each other

(even through a jointly retained expert), with Spotify and Pandora noting that Amazon, Apple and
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Google, armed with other businesses that they have linked to their interactive streaming businesses,
can effectively use music as a “loss leader,” using it to generate revenues in their other businesses.>
They even disagree as to the appropriate rate.

There is, however, one common theme that runs through the rate proposals of the Services:
each of them has propounded a rate proposal that would lower the mechanical rates and the
royalties that would be paid by the particular Service that is proposing it.

In contrast, the Copyright Owners have proposed a rate and rate structure that would value
each and every stream, just as each and every physical recording that is sold and each and every
digital download has value and produces a mechanical royalty payment. In addition, the Copyright
Owners have proposed a per-user rate prong that recognizes a value for the access to music that is
at the very heart of the interactive streaming business: access to virtually every song and recording
that exists. And finally, the Copyright Owners have proposed a rate structure that is completely
transparent, which may account for at least part of the Four Services’ objections to it.

The Copyright Owners’ rate proposal would result in some interactive music streaming
services paying more, and some less, than they have historically paid. This is the result of
establishing a more just, transparent and uniform rate based on usage and access. By way of
example, as evidenced by Amazon’s refusal to provide any information regarding its hundreds of
millions of dollars of revenues from Amazon Prime (which offers Amazon Prime Music as a “free”
benefit) or any information regarding its hundreds of millions of dollars of revenue from the sale
of Echo, Dot and Tap — which Amazon heavily promoted as music playing devices — the current

rate and its complicated structure has provided a wealth of opportunities for multifaceted

? In truth, because Amazon, Apple and Google use their interactive streaming services to attract and retain
customers in their broader ecosystems and to sell other goods and services, while not allocating any of the
revenues from their sale of other goods and services to their music services, instead of being a “loss leader”
the music is really subsidizing the other revenue streams.
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businesses like Amazon, Google and Apple to gerrymander revenue away from music and thereby
minimize the payment of mechanical royalties. As a result, some interactive streaming plans pay
an order of magnitude less than others on a per-play basis, while others pay a much fairer rate.
Standardizing the rate structure brings all of the Services onto a level playing field, eliminating the
“game” being played by some Services in defining “revenues” in such a way to make them not
subject to the royalty calculation.

In this Rebuttal Statement, the Copyright Owners’ witnesses address some of the many
inconsistencies and illogic contained in the Services” WDS, and particularly the economic
unsoundness and unsuitability of the proposals and arguments made by the Services under the
801(b) policy factors the Judges are to consider in setting reasonable rates and terms in this
proceeding. The Copyright Owners’ rebuttal expert witnesses also address the economic
implications of the strategies revealed in internal documents produced by the Services —
documents that reveal that the Services consciously and knowingly structured (and are continuing
to plan the structuring) of their businesses with a view not towards maximizing their revenues (and
hence their mechanical royalty obligations) but to increase their market share and create leverage
from that enhanced market share to drive down further their content costs.

Their documents, analyzed by the Copyright Owners’ experts, reflect the Four Services’
focus on “bundling” and driving revenue to other parts of their ecosystems, seeking to increase
their sale of goods and services through linkage to music, even as they refuse to allocate any of
the revenues to their interactive streaming services that are being driven, at least in part, by music.
The Four Services (and Apple as well) have structured and plan to structure their businesses in

such a way that will make it virtually impossible to determine appropriate allocations of revenue
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that should be considered as a royalty bearing base (assuring that the Services would, for the next
five years, be able to use music as a loss leader with the Copyright Owners bearing the losses).

As the Copyright Owners’ economist experts explain, consistent with prior CRB teachings,
a usage-based mechanical royalty structure with fixed per-unit costs is the fair, transparent and
appropriate rate structure to be used for the payment of mechanical royalties. It is, perhaps, the
only model that will prevent the multifaceted and giant companies that are coming to dominate the
interactive streaming business from continuing to use music to attract and retain their customers
without having to pay for such use.

As noted above, Apple, alone among the Services, agrees in its WDS that fixed per-unit
pricing is more appropriate than revenue-based models. Apple’s proposal, however, comes up
short on two fronts. First, it fails to account for the foundation of the interactive streaming business:
virtually unlimited and immediate access to music anywhere and anytime. Providing users access
to the repertoires of rightsholders is at the core of the on-demand industry: no one questions why
iHeartMedia has named its new on-demand service as “All Access.” Apple’s failure to include a
per-user rate prong in its proposal means that rightsholders receive nothing at all from Services for
the valuable “all access” that they provide to users.

Further, Apple’s per-play rate is unacceptably low. Apple surely understands that the rate

it has proposcd! |, . it is not merely
Apple that would benefit from a rate — As one expert

witness explains, Apple’s proposal would result in certain services paying no mechanical royalties

at all — a “rate” that Congress surely did not intend for the CRB to even contemplate.*

ra €6

* Apple’s “zero rate” comes from the fact that Apple proposes an “all-in” per-play rate, whereby they get
to subtract from their mechanical royalty pool all monies paid for performance rights (which are not the
subject of this proceeding). Combining this structure with the remarkably low per-play rate that Apple
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While Spotify continues to offer a “free” service (an ad supported service, not to be
confused with the free service offered by Amazon through its Prime membership) and proposes
rates that are based on a nascent industry that existed a decade ago, and which has no correlation
to the industry that currently exists, it has offered expert testimony that recognizes the value of
applying an economic modeling methodology developed by Lloyd Shapley. The Copyright
Owners agree that reference to a Shapley analysis is useful and the Copyright Owners put forth a
Shapley analysis in their WDS, as well.

However, Spotify’s expert’s analysis, while useful, is flawed due to serious errors in certain
modeling and assumptions. As two rebuttal expert witnesses for the Copyright Owners explain —
Dr. Gans and Dr. Watt — when these errors are corrected, the Spotify analysis coincides with the
Copyright Owners’ own analysis, and each of the Shapley analyses reinforce that the current rate
structure is drastically undercutting a fair royalty distribution for musical works copyright owners.
Indeed, the Shapley analyses executed independently by Dr. Gans and by Dr. Watt confirm that
the Copyright Owners’ rate proposal is well within the ranges resulting from a Shapley analysis
properly executed.

The Copyright Owners offer rebuttal testimony from eight witness, briefly described below:
Fact Witnesses

1. David Israelite, President and Chief Executive Officer of the NMPA

David Israelite has been the President and Chief Executive Officer of the NMPA since
2005. Mr. Israelite submitted a written direct statement in support of the Copyright Owners’
written direct statement and rate proposal. Mr. Israelite — the only witness from any of the

Participants who was actually present during the 2008 Phonorecords I settlement — will in his

proposes leads to situations where a service could provide users with billions of plays on demand without
paying songwriters a penny in mechanical royalties.
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rebuttal statement refute incorrect factual assertions made by witnesses for the Services regarding
both that settlement and the 2012 Phonorecords II settlement (in which he too was personally
involved). Mr. Israelite will also provide facts that demonstrate why neither those settlements nor
the 2016 settlement of the Sﬁbpart A rates are appropriate “benchmarks” in this Proceeding. Mr.
Israelite will also discuss the nature and purpose of several aspects of the Subpart B and Subpart
C rates (as the actual negotiating parties understood them), and will provide additional facts that
refute certain of the Services’ other statements, including regarding the purported “leverage” or
benefits that the compulsory license provides to Copyright Owners, and the purported
“fragmentation” of the performing rights marketplace.

2. David Kokakis, Executive Vice President/Head of Business & Legal Affairs,
Business Development and Digital, Universal Music Publishing Group
(“UMPG”)

Mr. Kokakis submitted a written direct statement in support of the Copyright Owners’
written direct statement and rate proposal. Mr. Kokakis will, in his rebuttal statement, provide
facts that refute the contentions made by several of the Services that they or other interactive
streaming services would be unable to pay mechanical royalties to musical works rights owners at
the rate proposed by the Copyright Owners, or that paying royalties on a per-play basis would be
“disruptive” to the business models of the interactive streaming services. Mr. Kokakis will provide
evidence that several interactive streaming services, including Amazon, pay per-play rates in the
United Kingdom and other European countries — where neither mechanical nor performing rights

for musical works are subject to a compulsory license — comparable to the rates proposed by the

Copyright Owners in this Proceeding.
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Expert Witnesses

1. Dr. Marc Rysman, Ph.D, Professor of Economics at Boston University

Dr. Rysman’s rebuttal testimony responds to various arguments made by the Services’
expert witnesses, particularly their arguments in favor of revenue-based rates, which he
demonstrates are unsupported by evidence or economic logic and are, in many cases, refuted by
those experts’ own conflicting testimony in prior proceedings.

Dr. Rysman will testify that revenue-based rates have led, and would continue to lead, the
Services to compete with low or negative margins to obtain market share for the future, or to
gerrymander their revenues to attribute them to complementary goods or services without
allocation to music, which has resulted, and would continue to result, in royalties payable to the
owners of the rights in the musical works being decoupled from the value created by those
works. Dr. Rysman will also discuss how the Services’ experts arguments that rates must be
lowered — either explicitly by removing the protections of per-subscriber rates or implicitly by
promoting a revenue-based structure — fail to satisfy the four 801(b)(1) policy factors, and are
incorrect or disingenuous. Reducing rates will not improve services’ profitability, but it will
certainly deprive copyright holders of a fair return for their creative works and may disrupt the
music publishing and songwriting industries. The Services’ experts’ arguments that rates cannot
be raised, or changed to a per-unit structure without disruption and disaster, are equally wrong.

Dr. Rysman also responds to arguments that the Copyright Owners’ rate proposal may be
a disruptive increase in rates, and that the Services’ rate proposals are not substantial decreases in
rates. Dr. Rysman shows that the Copyright Owners’ proposed rates are consistent with sound
economic principles and will likely lead to increases in royalty payments for some services and

decreases for other services, as the rate structure is made more fair and transparent. Moreover, he
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shows that the amount of any potential royalty increase is dwarfed by numerous larger costs and
discounts that the Services voluntarily embrace in the open market, rebutting any possible claim
that the rate change could be considered materially disruptive to the industry. He further shows
that the Services’ proposals lead to significant decreases in royalties, and in some instances lead
to the complete elimination of mechanical royalties — a “zero rate” that cannot be consistent with
the mandate of this proceeding.

Dr. Rysman will also show that there is no sound basis for the proposed “conversion rates”
from the download market presented by certain of the Services’ experts, as the Services fail to
even define what question the “conversion rate” is meant to answer, nor does it marshal meaningful
evidence of how to calculate such a rate.

Dr. Eisenach also submitted written direct testimony in support of the Copyright Owners’
written direct statement and rate proposal.

2. Dr. Jeffrey A. Eisenach, PhD, Managing Director and Co-Chair of the
Communications, Media and Internet Practice at NERA Economic Consulting
(“NERA”)

Dr. Eisenach’s rebuttal testimony provides his expert economic opinion responding to the
benchmarking analyses contained in the reports of the Services’ experts. In particular, Dr.
Eisenach explains why the Services’ experts’ reliance on the 2008 and 2012 settlements of
Phonorecords I and II proceedings and direct deals between music publishers and the Services for
Section 115 licenses that were negotiated under the shadow of the statutory Section 115 license
for Subpart B and Subpart C service offerings are flawed and inappropriate. In addition, Dr.
Eisenach explains why the 9.1 cent per track penny rate for Subpart A licenses to
distribute physical phonorecords and permanent digital downloads, with a “conversion” factor, are

also flawed and that the “conversion” factor has no basis.
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Dr. Eisenach explains how Amazon’s Prime Music and Music Unlimited agreements with

the major record labels further demonstrate that the benchmarks relied upon by the Services’

experts are faulty. In these agreements, |

Dr. Eisenach will also show that the testimony and reports put forward by the Services and
their experts with respect to the state of the market for digital music distribution and, in particular,
their assessment of how the rates and terms proposed by the Copyright Owners would affect
(“disrupt”) that market are contrary to both empirical evidence and economic theory. The
Services’ experts’ contentions that interactive streaming services are currently unprofitable is
belied in part by new entry occurring, a clear indicator that the Services are earning economic
profits, and billions of dollars are being invested in the business. Economic profits, not accounting
profits, are the appropriate metric for assessing industry performance.

Finally, Dr. Eisenach will demonstrate that the Services’ proposals to move to an “all-in”
rate covering both the mechanical license and the public performance license (whether by retaining
the current rate structure but eliminating the per-subscriber rate prongs or instituting an all-in per-
play rate) are unjustified as a matter of economic theory and would result in a substantial decrease
in total royalties.

Dr. Eisenach also submitted written direct testimony in support of the Copyright Owners’

written direct statement and rate proposal.
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3. Dr. Richard Watt, PhD, Head of the Department of Economics and Finance and
Associate Professor of Economics at the University of Canterbury (New
Zealand)

Dr. Watt is the Head of the Department of Economics and Finance at the University of
Canterbury (New Zealand), where he is an Associate Professor of Economics and is also the
General Secretary, and Past President, of the Society for Economic Research on Copyright Issues
(“SERCT”). He serves as the Managing Editor of the Review of Economic Research on Copyright
Issues. Dr. Watt has been involved in economic research on issues around copyright licensing for
nearly 15 years.

Dr. Watt provides his opinions in response to the report of Spotify’s expert, Dr. Leslie
Marx in two areas. First, he addresses Dr. Marx’s analysis of the economic efficiency of the rate
structure in which she finds that a revenue sharing arrangement is preferable to a royalty based on
a per-unit price. Second, he addresses Dr. Marx’s use of Shapley methodology in determining an
appropriate mechanical royalty rate. Dr. Watt concludes that, with respect to Dr. Marx’s analysis
of the rate structure, her analysis includes implicit and explicit assumptions that are invalid from
an economic theory perspective and that her analysis of the incentives of a per-unit royalty rate is
flawed. He finds, in fact, that revenue sharing arrangements supported by Dr. Marx lead to severe
perverse incentives for interactive streaming firms.

With respect to Dr. Marx’s Shapley analysis, Dr. Watt finds that her model for revenue
sharing contains important methodological and data flaws which lead to the final rate proposal
being significantly lower than what it would have been in a fair and reasonable model. Correcting
for such errors, Dr. Watt concludes that Dr. Marx’s Shapley analysis would be consistent with his

own Shapley analysis, which indicates that the actual value of a fair and reasonable royalty rate is

substantially higher than current royalty rates.
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4. Dr. Joshua S. Gans, PhD, Professor of Strategic Management and holder of the
Jeffrey S. Skoll Chair of Technical Innovation and Entrepreneurship at the
Rotman School of Management, University of Toronto

In his rebuttal testimony, Dr. Gans evaluates and addresses the testimony offered by Dr.
Marx on behalf of Spotify. In her direct statement, Dr. Marx recognizes, and agrees with Dr. Gans,
that Shapley values are particularly relevant given the policy objective of “afford[ing] the
copyright owner a fair return for his or her creative work and the copyright user a fair income
under existing economic conditions.” Both Dr. Marx and Dr. Gans agree that Shapley analyses
are useful in determining a fair level of mechanical royalties. However, Dr. Marx’s model must
be corrected to account for significantly inappropriate assumptions and oversimplifications. Dr.
Gans, in his rebuttal report, has recalculated Dr. Marx’s model using a more robust, realistic and
accurate set of assumptions. His recalculation demonstrates that the results of Dr. Marx’s Shapley
analysis, corrected for the errors, converge on values close to Dr. Gans’ original estimates, and
supports the reasonableness of the Copyright Owners’ rate proposal.

Dr. Gans also submitted written direct testimony in support of the Copyright Owners’
written direct statement and rate proposal.

5. Jim Timmins, ASA, Managing Director of Teknos Associates, LLC

Mr. Timmins is the Managing Director of Teknos Associates LLC, a business valuation
firm, whose 35-year advisory and transactional career also includes experience in venture capital
investing and investment banking. Mr. Timmins submits testimony in response to the written
direct testimony of David B. Pakman, expert for Google Inc., Pandora Media, Inc., Spotify USA
Inc., and Amazon Digital Services, LLC.

Mr. Pakman claims that the digital music industry has fared poorly due primarily to music

licensing royalty rates which have caused the failure of services and kept investors away. In his
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rebuttal statement, Mr. Timmins will provide facts showing that the digital music market is
prospering, as evidenced by the increasing number of streaming music subscribers and companies
that have entered the market, capital that has been invested in the industry, and indirect benefits
that flow to companies in this sector. He will also provide evidence showing that, across many
industries, most venture capital-backed companies do not generate a positive return for their
venture capital investors and that Mr. Pakman’s figures do not show that the success rate of
venture-backed digital music companies is lower than that for venture-backed companies in
comparable industries.

Mr. Timmins also will show that Mr. Pakman’s contention that the supposed lack of
success of entrants into the interactive streaming business as compared to other venture capital
investments is actually based on Mr. Pakman’s manipulation of the standards by which he
measures such success (setting an unreasonably high threshold solely for the interactive streaming
business that is not applicable to the other businesses identified by Mr. Pakman). Mr.Timmins
further shows that Mr. Pakman’s claim that investors are avoiding the digital music sector is flatly
contradicted by the billions of dollars invested in it.

Finally, Mr. Timmins will provide facts demonstrating that an increase in mechanical
royalty rates will not disrupt the music streaming industry given the business strategy of music
streaming companies, the small size of musical works royalties relative to those companies’ total
revenues, and broader industry transformations.

6. Christopher C. Barry, CPA, CFF, Partner of PricewaterhouseCoopers LLP

Mr. Barry is a Partner of PricewaterhouseCoopers LLP (“PwC”) in PWC’s Forensic
Services practice. He has a B.A. cum laude from Franklin & Marshall College and an M.B.A.

from the University of California, Berkeley. He is a licensed Certified Public Accountant (“CPA”)
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in Massachusetts and California and is also certified in Financial Forensics by the American
Institute of CPAs (“AICPA”). Mr. Barry has more than 35 years of financial and forensic
accounting experience and is a member of the AICPA and the Licensing Executive Society.

Mr. Barry will provide analysis of certain statements made during this rate proceeding by
the Four Services or their expert witnesses and offer an accounting perspective on such statements.
In particular, he will address how the Four Services’ focus in this proceeding (as opposed to how
they present their interactive streaming businesses outside of this proceeding) on measuring
profitability from a purely financial accounting perspective, rather than considering other more
significant metrics, distorts profitability.

Mr. Barry notes that there is a wealth of public data reflecting that both Apple and the
Four Services’ interactive streaming plans provide significant cross-selling benefits to their other
business lines and ecosystems (e.g., iPhones, “Echo” smart speakers, Prime membership fees, sales
of Echo devices and Pandora ticket sales for events advertised on its music streaming services
(“Indirect Revenues™”)). The Services exclude Indirect Revenues from their “Service revenue”
used to compute the “headline rate” of 10.5% of Service revenue, one of the prongs of the current
compulsory rate structure. He notes that quantifying Indirect Revenues is very subjective and
accounting principles do not provide methodologies to quantify the Indirect Revenues, which is a
significant problem with a rate structure based on a percentage of Service revenue.

Mr. Barry will explain how GAAP-based financial statements reflect the past financial
Jjudgements of management but serve only as the starting point for the users of such financial
statements to perform an analysis of the entity’s financial condition and results of operations. In
order to meaningfully evaluate the business of the company in question, the financial statements

need to be considered in the context of such factors as the economy, competition, growth stage of
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the company, access to financing, prospective strategic plans and tactical implementation of such
plans. A company, including the Four Services, that is not “profitable” for such period or periods
on a GAAP basis may, nonetheless, have a positive net worth, growing enterprise value and be
able to continue to finance its growth with existing cash, by generating future profits or selling
assets, or through debt and equity issuance.

Mr. Barry’s testimony thus will address and rebut the Four Services’ attempt to portray
themselves as being in parlous financial condition when in fact they have created massive

enterprise value and project significant growth and profitability in the future.

CONCLUSION

The Copyright Owners’ Written Rebuttal Statement demonstrates that the rates and
structure proposed by the Service Participants are unsupportable by any meaningful benchmark
analysis and that the benchmarks employed are wholly improper and unsuitable. They will further
demonstrate that that rates and structure proposed by the Copyright Owners are appropriate,
transparent and consistent with and well within the range of values resulting from a Shapley
analysis, properly performed (and as corrected, confirmed as well by Dr. Marx’s own Shapley
analysis). The Copyright Owners’ rate proposal and structure satisfy the factors of Section

801(b)(1) and should be adopted by the Judges.

A-16



Dated: February 15,2017

A-17

Respectfully submitted,

PRYOR CASHMAN, LLP
By: _ / .

ald S. Zakarln >~
rank P. Scibilia

Lisa M. Buckley
Benjamin K. Semel

7 TIMES SQUARE

NEW YORK, NEW YORK 10036-6569

Telephone: (212) 421-4100

Facsimile: 212-326-0806

Email: dzakarin@pryorcashman.com
fscibilia@pryorcashman.com
Ibuckley@pryorcashman.com
bsemel@pryorcashman.com






Before the
COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS

Washington, D.C.

In the Matter of:

DETERMINATION OF RATES

AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS

(PHONORECORDS I1I)

Docket No. 16—-CRB-0003-PR (2018-2022)

INDEX OF REBUTTAL WITNESS TESTIMONY

Witness Name

Title

David M. Israelite

President and Chief Executive Officer of the NMPA

David Kokakis

Executive Vice President/Head of Business & Legal
Affairs, Business Development and Digital, Universal
Music Publishing Group (“UMPG”)

Dr. Marc Rysman, PhD

Professor of Economics at Boston University

Dr. Jeffrey A. Eisenach, PhD

Managing Director and Co-Chair of the Communications,
Media and Internet Practice at NERA Economic
Consulting

Dr. Richard Watt, PhD

Head of the Department of Economics and Finance and
Associate Professor of Economics at the University of
Canterbury (New Zealand)

Dr. Joshua S. Gans, PhD

Professor of Strategic Management and holder of the
Jeffrey S. Skoll Chair of Technical Innovation and
Entrepreneurship at the Rotman School of Management,
University of Toronto

Jim Timmins, ASA

Managing Director of Teknos Associates, LLC

Christopher C. Barry, CPA, CFF

Partner of PricewaterhouseCoopers LLP

B-1




TABC




Before the

COPYRIGHT ROYALTY BOARD

LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:

DETERMINATION OF RATES
AND TERMS FOR MAKING AND
DISTRIBUTING PHONORECORDS

(PHONORECORDS 11II)

INDEX OF COPYRIGHT OWNERS’ REBUTTAL EXHIBITS

PUBLIC VERSION

Docket No. 16—-CRB-0003-PR (2018-2022)

Sponsoring CO Ex. Description Restricted/
Witness Public
David M. Israelite | CO EX. R-1 Written Direct Statement of Eddie Cue in Public
Phonorecords I,
http://www .loc.gov/crb/proceedings/2006-3/dima-
testimony-cue-public-final.pdf
David Kokakis COEX.R-2 Restricted
(UMPG00002277 —
UMPG00002289)
David Kokakis CO EX.R-3 Restricted
(UMPG00002310 — UMPG00002329)
David Kokakis COEX. R4 Restricted
(UMPG00002290 — UMPG00002309)
Joshua Gans/ CO EX.R-5 Lisa Yang, Heath Terry, Masaru Sugiyama, et al. Public
Jeffrey A. “Music in the Air, Stairway to Heaven,” Goldman
Eisenach Sachs Equity Research (Oct. 4, 2016)
Joshua Gans CO EX. R-6 Leslie Picker and Ben Sisario, “Spotify Expected to Public

Sign $1 Billion Financing Deal,” The New York
Times (Mar. 29, 2016),
https://www.nytimes.com/2016/03/30/business/dealbo
ok/spotify-expected-to-sign-1-billion-financing-

deal html

C-1




PUBLIC VERSION

Sponsoring CO Ex. Description Restricted/

Witness Public

Joshua Gans CO EX. R-7 Hugh McIntyre, “Spotify Has Hired Goldman Sachs Public
To Raise $500 Million In Funding,” Forbes (Feb. 1,
2015)
http://www.forbes.com/sites/hughmcintyre/2015/02/0
1/spotify-has-hired-goldman-sachs-to-raise-500-
million-in-funding/#6£3fd09e5bd4

Joshua Gans/ CO EX. R-8 Joshua P. Friedlander, “News and Notes on 2016 Mid- | Public

Jeffrey A. Year RIAA Music Shipment and Revenue Statistics,”

Eisenach/ Recording Industry Association of America (Sept. 20,

Jim Timmins 2016), http://www.riaa.com/wp-
content/uploads/2016/09/RIAA_Midyear_2016Final.p
df

Joshua Gans/ COEX.R9 || S°OTCRB0006837) | Restricted

Richard Watt

Richard Watt CO EX.R-10 Restricted
(AMZN00000507-555)

Richard Watt CO EX.R-11 Restricted
(AMZN00001019-1092)

Joshua Gans/ COEX.R-12 — Restricted

Jeffrey A.

Eisenach/ (AMZNO00001171-1311)

Richard Watt

Joshua Gans/ CO EX.R-13 Restricted

Jeffrey A.

Eisenach/ (AMZNO00053865-53869)

Richard Watt

Joshua Gans/ COEX.R-14 Restricted

(AMZN00053870-53872)

Joshua Gans CO EX.R-15 “Amazon Music Unlimited FAQ,” Amazon, Public
https://www.amazon.com/b?node=15730321011

Joshua Gans CO EX.R-16 | “‘Netflix tax’ pushes Spotify price up,” Otago Daily Public
Times (Jan. 26, 2017),
https://www.odt.co.nz/entertainment/music/netflix-
tax-pushes-spotify-price

Joshua Gans COEX.R-17 | “Go Premium. Be happy.” Spotify, Public
https://www.spotify.com/nz/premiunm/

Joshua Gans CO EX. R-18 | Invited Speaker at IEEE International Conference on | Public

Computing, Analytics and Security Trends, Speaker
Dr. Vineet Chaoji December 19 — 21, 2016, Pune,
India, http://cast2016.coep.org.in/content/dr-vineet-
chaoji




PUBLIC VERSION

Sponsoring CO Ex. Description Restricted/

Witness Public

Marc Rysman CO EX.R-19 | Adam Lashinsky, “Amazon’s Jeff Bezos: The Public
Ultimate Disrupter,” Fortune (Nov. 16, 2012),
http://fortune.com/2012/11/16/amazons-jeff-bezos-
the-ultimate-disrupter/

Marc CO EX. R-20 | Inre: Petition of Pandora Media, Inc., vs. ASCAP, Public

Rysman/Richard Testimony of Petitioner’s Expert Witness, Dr. Leslie

Watt Marx

Marc Rysman COEX.R-21 || (GOOG-PHONOIII-00002853- | Restricted
2894)

Marc Rysman CO EX.R-22 Restricted
(PAN_CRB115_00070865-70944)

Marc Rysman CO EX.R-23 Restricted

(AMZN00049815-49832)

Marc Rysman/ COEX.R-24 Restricted

Jeffrey A. (AMZN00053095-53106)

Eisenach/

Richard Watt/

Joshua Gans

Marc Rysman CO EX. R-25 Restricted
(SPOTCRB0011607-11624)

Marc Rysman CO EX. R-26 | Matt Weinberger, “Amazon’s Echo is building a Public
coffin that’s custom-made for Google,” Business
Insider (Jan. 7, 2017),
http://www businessinsider.com/amazon-echo-
success-could-spell-big-trouble-for-google-2017-1

Marc Rysman CO EX. R-27 | Leon Lazaroff, “Here’s How Pandora and Spotify Public
Plan to Finally Make Money,” The Street (Sep. 20,
2016),
https://www .thestreet.com/story/13721011/1/here-s-
how-pandora-and-spotify-plan-to-finally-make-
money.html

Marc Rysman CO EX. R-28 | Laura Heller, “Amazon Has ‘Best Holiday’ Ever,” Public
Forbes (Dec. 27, 2016),
http://www.forbes.com/sites/lauraheller/2016/12/27/a
mazon-has-best-ever-holiday/#3e6cccfOb382

Marc Rysman CO EX. R-29 | Stuart Dredge, “Spotify data reveals boom in sleep Public
and relaxation albums,” The Guardian (Sept. 7, 2015),
https://www.theguardian.com/technology/2015/sep/07
/spotify-data-sleep-relaxation-albums

Marc Rysman CO EX. R-30 h (SPOTCRB0007611-7624) Restricted




PUBLIC VERSION

Sponsoring
Witness

CO Ex.

Description

Restricted/
Public

Marc Rysman

COEX.R-31

Hugh Mclntyre, “How a Band Made $20,000 on
Spotify from 5 Minutes of Silence,” Forbes (July 28,
2014),
http://www.forbes.com/sites/hughmcintyre/2014/07/2
8/how-a-band-made-20000-on-spotify-from-5-
minutes-of-silence/

Public

Marc Rysman

CO EX. R-32

Bobby Owsinski, “Amazon Is Actually Losing Money
From Its New Music Service,” Forbes (Oct. 18, 2016),
http://www forbes.com/sites/bobbyowsinski/2016/10/
18/amazon-music-service-losing-
money/#693897261eb8

Public

Marc Rysman

CO EX. R-33

“iHeartRadio Surpasses 90 Million Registered Users,”
iHeartMedia (Aug. 18, 2016),
http://www.iheartmedia.com/Pages/iHeartRadio-
Surpasses-90-Million-Registered-Users.aspx

Public

Marc Rysman

CO EX. R-34

Adam Satariano and Lucas Shaw, “In Apple-Spotify
World, SoundCloud Can’t Find Room,” Bloomberg
Businessweek (Jan. 4, 2017),
https://www.bloomberg.com/news/articles/2017-01-
04/in-apple-spotify-world-soundcloud-can-t-find-
room

Public

Marc Rysman

CO EX. R-35

Tim Ingham, “Pandora Loses $120M in Value as
Sirius XM Says Buyout ‘Not Likely,””” Music
Business Worldwide (Jan. 6, 2017),
http://www.musicbusinessworldwide.com/pandora-
loses-100m-in-value-as-sirius-xm-says-buyout-not-
likely/

Public

Marc Rysman

CO EX. R-36

John Paul Titlow, “7 Ways Streaming Music Will
Change in 2017, After Another Crazy Year,” Fast
Company (Dec. 30, 2016),
https://www.fastcompany.com/3066532/tech-
forecast/7-ways-streaming-music-will-change-in-
2017-after-another-crazy-year

Public

Marc Rysman

CO EX. R-37

Jonathan Taplin, “Forget AT&T. The Real
Monopolies Are Google and Facebook,” The New
York Times (Dec. 13, 2016),
https://www.nytimes.com/2016/12/13/opinion/forget-
att-the-real-monopolies-are-google-and-facebook.html

Public

Marc Rysman

CO EX. R-38

Written Rebuttal Testimony of Michael Katz in re:
Determination of Royalty Rates and Terms for
Ephemeral Recording and Digital Performance of
Sound Recordings (Web IV)

Public

C-4




O

®

PUBLIC VERSION

Sponsoring COEx. Description Restricted/

Witness Public

Marc Rysman/ CO EX.R-39 | Douglas MacMillan et. al., “Spotify Raises $1 Billion | Public

Jeffrey A. in Debt Financing,” The Wall Street Journal (Mar. 29,

Eisenach/ 2016), https://www.wsj.com/articles/spotify-raises-1-

Jim Timmins billion-in-debt-financing-1459284467

Marc Rysman CO EX. R-40 (SPOTCRB0007074-7090) Restricted

Marc Rysman/ COEX.R-41 Restricted

Richard Watt (SPOTCRB0004412-4474)

Marc Rysman CO EX.R-42 Restricted
(SPOTCRB0007274-7277)

Marc Rysman CO EX. R-43 | Richard Smirke, “Pandora-Owned Ticketfly Partners Public
With Lyte,” Billboard (Jan. 20, 2017),
http://www billboard.com/articles/business/7662412/p
andora-owned-ticketfly-partners-with-lyte

Marc Rysman CO EX. R-44 | Dan Rys, “2017 Streaming Wars: Will Spotify, Apple | Public
Music or Amazon Dominate?” Billboard (Jan. 6,

2017),

http://www billboard.com/articles/business/7647515/2
017-streaming-music-wars-spotify-apple-music-
amazon

Marc Rysman CO EX.R-45 | Deanna Sumanac-Johnson, “Songwriters get pitiful Public
amounts as streaming offers tiny royalties,” CBC
News (May 6, 2016),
http://www.cbc.ca/news/entertainment/songwriters-
royalties-streaming-1.3567947

Marc Rysman CO EX. R-46 | Dan Rys, “Spotify and the New York Times Partner Public
on Bundled Subscriptions,” Billboard (Feb. 8, 2017),
http://www .billboard.com/articles/business/7685144/s
potify-partners-new-york-times-bundled-subscriptions

Richard Watt CO EX.R-47 | Kevin C. Tofel, “AT&T Shuts Down the Mobile Public
Broadband Buffet by Ending Flat-rate Mobile Plans,”

Gigaom (June 2, 2010),
https://gigaom.com/2010/06/02/att-shuts-down-the-
mobile-broadband-buffet/

Richard Watt CO EX. R-48 | Marguerite Reardon, “Smartphone users: I want my Public
unlimited data,” CNET (Nov. 22, 2010),
https://www.cnet.com/news/smartphone-users-i-want-
my-unlimited-data/

Jeffrey Eisenach | CO EX. R-49 | Pandora Media, Inc., Form 10-Q for the Quarterly Public

Period Ended September 30, 2016,
http://investor.pandora.com/Cache/36431006.pdf



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































